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Introduction*

The eternal conflict between liberal and strict construction pervades this installment of the Survey. Reported herein, in succession, are
* The following abbreviations will be used uniformly throughout the Survey:
CPLR
New York Civil Practice Law and Rules ...................................
CPA
New York Civil Practice Act ................................................
RCP
New York Rules of Civil Practice ..........................................
CCA
New York City Civil Court Act ............................................
UDCA
Uniform District Court Act ..............................................
UCCA
Uniform City Court Act ..................................................
RPAPL
Real Property Actions and Proceedings Law ..............................
DRL
Domestic Relations Law ....................................................
WK&M
WEINSTEIN, KORN & MILLER, NEW YORK CiVI. PRAcCE (1969) ..................
The Biannual Survey
The Biannual Survey of New York Practice ........................
The Quarterly Survey
The Quarterly Survey of New York Practice ......................
Extremely valuable in understanding the CPLR are the five reports of the Advisory
Committee on Practice and Procedure. They are contained in the following legislative
documents and will be cited as follows.
Fost REP.
1957 N.Y. LE. Doc. No. 6(b) ......................................
SEcOND REP.
1958 N.Y. LEo. Doc. No. 13 ......................................
Tsm REP.
1959 N.Y. LaG. Doc. No. 17 ........................................

19711

SURVEY OF NEW YORK PRACTICE

O'Laughlin v. Salamanca Hospital District Authority, wherein the
"continuing treatment" rule is liberally applied, and Schiffman v.
Hospital for Joint Diseases, which strictly construes the Flanaganrule.
This contrast in medical jurisprudence introduces other illustrations
of judicial liberalism and conservatism. Whereas one court automatically dismissed as premature an action to revive a lien on realty, another
permitted a second filing of a notice of pendency to allow foreclosure
of a real property mortgage. Conservative courts hold that a subpoena
cannot be validly served outside the state, and that summary judgment
cannot be granted when a counterclaim inseparable from the main
claim exceeds the main claim; progressive courts hold that an indigent
has a constitutional right to free publication in a divorce action, and
that the time limitation in DRL 210 regarding divorce actions is a
statute of limitations rather than an integral part of the cause of action.
Cases of special significance to practitioners include Board of
Education v. Delle Case, which holds that a party can stay an action
without initiating arbitration; In re Kreloff, in which CPLR 5228(a)
was successfully utilized to permit an indirect action by an injured
party against an insurance company; Brickman v. Niagara Fruit Co.,
wherein the court held that a written and undenied account stated is
included under CPLR 3213; A. Alport & Son, Inc. v. Hotel Evans, Inc.,
in which CPLR 3213 was held to encompass notes payable "with interest at. bank rates"; Ballard v. Billings & Spencer Co., which holds that
a default is not equivalent to admission of the allegations of the complaint; Jack Parker Construction Corp. v. Williams, wherein a court
held that interposition of interlocutory judgment is discretionary with
the court; and Plath v. Justus, which holds that a release of an automobile driver which reserves all rights against the owner of the car
is a covenant not to sue and not a general release.
The reader's attention is particularly directed to County Trust Co.
v. Berg, reported under CPLR 5231(b). Therein, the court held that
income execution is based on gross income. Those interested in this
area of law should familiarize themselves with Professor Siegel's articles
on the subject, appearing in the New York Law Journalfrom May 18
through 20, 1971.
The Survey sets forth in each installment those cases which are
1960 N.Y. Lro. Doc. No. 80 ......................................
1961 FrNAL REPORT OF THE ADvsoRY Com3iTa-E=
ON PRACTICE AND PROCEDURE ......................................

FOURTH REP'.
FINAL REP.

Also valuable are the two joint reports of the Senate Finance and Assembly Ways

and Means Committees:
1961 N.Y. LEG. Doc. No. 15 ........................................ Fa-m Rtp.
SxTH REP.
1962 N.Y. La. Doc. No. 8 ........................................
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deemed to make the most significant contribution to New York's procedural law. Due to limitations of space, however, many other less
important, but, nevertheless, significant cases cannot be included.
While few cases are exhaustively discussed, it is hoped that the Survey
accomplishes its basic purpose, viz., to key the practitioner to significant developments in the procedural law of New York.
The Table of Contents is designed to direct the reader to those
specific areas of procedural law which may be of importance to him.
The various sections of the CPLR which are specifically treated in
the cases are listed under their respective titles.
ARTICLE 2-

LIMITATIONS OF TIME

CPLR 203: "Continuing treatment" rule applied to injury sustained
during hospitalization.
In O'Laughlin v. Salamanca Hospital District Authority,' plaintiff
patient brought an action for injuries sustained allegedly due to the
negligence of defendant hospital. Plaintiff had fallen from a hospital
bed on March 15, 1968, and continued to be treated for the injuries
which she sustained in the fall until her discharge on June 20, 1968.
Plaintiff commenced this action by service of a summons and complaint
upon defendant on June 5, 1969. The Supreme Court, Special Term,
dismissed the action as not being timely commenced, and plaintiff appealed.2
Under Public Authorities Law § 1777(l) and (2) and CPLR 204(a),
plaintiff had one year and sixty days from the accrual of her cause of
action within which to institute suit. Whether plaintiff had done so
depended upon whether the action accrued at the time of her fall or
upon her discharge. In Borgia v. City of New York 3 the Court of
Appeals held that such a cause of action accrues at the conclusion of
continuous treatment, even though the original treatment that the
patient was receiving is not of the same nature as that subsequent to
the injury.4 The Appellate Division, Fourth Department, concluded
136 App. Div. 2d 51, 319 N.Y.S.2d 128 (4th Dep't 1971).
2 Id. at 52, 319 N.Y.S.2d at 129.
8 12 N.Y.2d 151, 187 N.E.2d 777, 237 N.YS.2d 319 (1962). For discussion of this case
see Lillich, The Malpractice Statute of Limitations in New York and Other Jurisdictions,
47 CONE.L L.Q. 339, 344-47 (1962); McLaughlin, Civil Practice, 15 SYRAcusE L. P.Zv. 381,
389 (1963); 27 ALBANY L. Rxv. 312 (1963); 31 FoRDHAm L. Rlv. 8,42, 844 (1963); 37 Sr.
JOHN'S L. RwV. 385, 390 (1963).
4 The court expressly held "that at least when the course of treatment which includes
[treatment for injuries sustained through] the wrongful acts or omissions has run continuous and is related to the same original condition or complaint, the 'accrual' comes only
at the end of the treatment." 12 N.Y.2d at 155, 187 NXE.2d at 778, 237 N.Y.S.2d at 321.

